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& December 2003
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Parliament House
CANBERRA ACT 2600

Dear Treasurer

In accordance with the Foreign Investment Review Board'’s responsibility to advise
the Government on foreign investment matters, I submit the Board’s Report for the
financial year 2002-2003.

The Report outlines the activities of the Board, provides a summary of the year’s
foreign investment proposals, comments on the more significant cases and reviews
trends in foreign investment in Australia and Australian investment abroad. The
Report also has a number of Appendices that provide supporting material on
foreign investment policy, legislation and the text of the OECD Guidelines for
Multinational Enterprises.

Yours sincerely

/ /ﬁ\/ /L \,/(_’6/"//?4
M.J. Phillips, AM
Chairman
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Main Points

Changes to membership

There was one change to the
membership of the Board during
2002-03:

— Dr Jim Hagan left the Board in
October 2002 to take up a position
in Domestic Economy Division.

—  Mr Chris Legg succeeded Dr Hagan
as Executive Member.

2002-03 foreign investment
proposals in summary

Of the 4,747 proposals decided, 4,668
were approved (3,563 with conditions,
mainly in the real estate sector) and

79 were rejected. There were 4,443
approvals (3,400 with conditions) and
77 rejections in 2001-02.

There were 68 orders rejecting
proposals, 14 orders to divest, and

71 interim orders extending the
deliberation period for up to a further
90 days.

Approvals involved proposed
investment (either alone or in
partnership with Australians) of around
$85.8 billion. This represented a

27 per cent decrease on the previous
year’s approvals of $118 billion.
Approvals do not necessarily mean
investments proceed in either the time
frames or the amounts proposed.

The value of approvals decreased in
the services sector (excluding tourism)
from $49 billion in 2001-02 to

$23 billion in 2002-03. The value of
approvals in the minerals exploration
and development sector decreased from
$19.1 billion to $11.5 billion; while the
value of real estate approvals increased
from $14.3 billion to $15.5 billion.

In 2002-03 for proposals considered
under the Government’s foreign
investment policy, the United

States was the largest source of
proposed investment in Australia.

The US contributed $30.5 billion or
35.5 per cent, which was a significant
increase. The United Kingdom and
Malaysia were the other major sources
of proposed investment during 2002-03
accounting for around 8.6 per cent and
7.7 per cent of the total, respectively.

International investment
issues

2002-03 was an important year in
Australia’s trade policy marking the
twentieth anniversary of Australia’s
first bilateral trade agreement, that

is the ‘Closer Economic Relations’
agreement with New Zealand, and the
commencement of negotiations on an
Australia — United States Free Trade
Agreement. In addition, the Free Trade
Agreement (FTA) with Singapore was
finalised, the Government continued
negotiations on a FTA with Thailand
and significant progress was made

in deepening Australia’s trade and
investment partnerships with China
and Japan.
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* The main activities of the Australian
National Contact Point for the OECD
Guidelines this year have been focusing
efforts to increase general public
awareness of the Guidelines, particularly
among the business community, refining
procedures for handling specific instance
complaints and strengthening the
consultation process with government
agencies, business and other social
partners.

e Direct Investment in the OECD
area has decreased considerably since
the investment boom of the late
1990s-2000. FDI inflows and outflows
in 2002 for all OECD countries is less
than half that of 2000. Australia has
proven to be remarkably resilient to the
sluggishness of the global economy and
other adverse shocks, reporting greater
outflows in 2002 than 1999 or 2000.
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Foreign Investment Review Board

Functions of the Board

The Foreign Investment Review Board
(FIRB or the Board) is a non-statutory
body established in April 1976 to advise
the Treasurer on foreign investment policy
and its administration.

The main functions of the Board are:

* to examine proposals by foreign
interests for acquisitions and new
investment projects in Australia
and, against the background of the
Government’s foreign investment
policy, to make recommendations to
the Treasurer on those proposals;

e to advise the Treasurer on foreign
investment matters generally;

* to foster an awareness and
understanding, both in Australia and
abroad, of the Government’s foreign
investment policy;

e to provide guidance, where necessary,
to foreign investors so that their
proposals conform with the policy; and

e to monitor and ensure compliance with
foreign investment policy.

The Board’s functions are advisory only.
Responsibility for the Government’s
foreign investment policy and for making
decisions on proposals rests with the
Treasurer.

The Executive member of the Board is
also the Australian National Contact Point
(ANCP) for the OECD Guidelines for
Multinational Enterprises (the Guidelines)
(a copy is at Appendix G). The ANCP is

responsible for promoting the Guidelines,
handling inquiries, discussions with
interested stakeholders and reporting

its activities to the OECD Committee

on International Investment and
Multinational Enterprises.

Membership

There was one change to the composition
of the Board during 2002-03. As at

30 June 2003 the Board comprised

three part-time members and a full-time
Executive Member.

Mr John Phillips, AM was first appointed
Chairman of the Board on 16 April 1997
and re-appointed for a further term of five
years on 24 April 2002. He has extensive
high level experience in the public, finance
and business sectors including the position
of Deputy Governor of the Reserve Bank
of Australia. His present responsibilities
include: Chairman, The Australian Gas
Light Company; Chairman, Australia
Charities Fund and Chancellor, University
of Western Sydney.

Ms Lynn Wood has been a Board
member since April 1995 and

was re-appointed to the Board on

4 April 2000 for a further term of five
years. Ms Wood has considerable business
experience in financial services. Her
present responsibilities include Director,
Macquarie Goodman Funds Management
Limited; Director, MS Society of NSW;
Chairman of Hands Pty Limited; and
Compliance Committee Member of
Barclays Global Investors Australia



Limited and Mellon Global Investment
Australia Limited. Ms Wood was formerly
a Director of Schroders Australia Limited;
Sedgwick (Holdings) Pty Limited and the
Investment Funds Association of Australia
(now IESA).

The Hon Chris Miles was appointed

to the Board on 8 June 1999 for a five
year term. Between 1984 and 1998

Mr Miles represented the seat of Braddon,
Tasmania, in the House of Representatives
where from 1996 to 1998 he was the
Parliamentary Secretary (Cabinet) to the
Prime Minister. In that capacity, he had
special responsibility for tax legislation in
the House of Representatives. Prior to

his distinguished parliamentary career,

Mr Miles taught in the education systems
of Tasmania, the ACT and NSW. Mr
Miles is currently Director of Strategic
Development, Pacific Hills Education Ltd.

Dr Jim Hagan was the ex officio
Executive Member of the Board from
mid January 2001 to October 2002. He
joined the Commonwealth Treasury in
1998 after working in the New Zealand
Treasury for five years, and prior to that
in the Productivity Commission. In
October 2002, he left the Board to take
up a position in the Domestic Economy
Division of the Treasury.

Mr Chris Legg has been the ex

officio Executive Member of the Board
since October 2002. He joined the
Commonwealth Treasury in 1980, and
has had secondments to the International
Monetary Fund, the World Bank and

the Office of National Assessments.

He has also worked at the Bureau of
Industry Economics. Before taking up his
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current position, Chris was the General
Manager of the International Economy
Division of the Treasury. His Treasury
experience includes a period as an adviser
in the Treasurer’s office, and work on
resource allocation and transport, balance
of payments, State finances, market
operations, overseas borrowing and
international finance.

Relationship of the Division
to the Board

Executive assistance to the Board is
provided by the Foreign Investment Policy
Division of the Treasury. The Division is
headed by Mr Legg as General Manager.
The Division provides secretariat services
for the Board, prepares draft and final
reports on proposals and is usually the first
point of contact for foreign investment
applicants.

In addition to its function as a secretariat
for the Board, the Division also advises the
Government on foreign investment policy
matters. This includes providing advice on
relevant policy issues which emerge in the
context of multilateral forums, such as the
Organisation for Economic Cooperation
and Development (OECD), the World
Trade Organization (WTO) and the Asia-
Pacific Economic Cooperation (APEC),
and bilaterally through free trade and
investment protection and promotion
agreements. Chapter 4 covers these issues
in more detail and also examines Australia’s
international investment position.



Administration of Foreign
Investment Policy

In 2002-03 5,112 cases were received, up
from 4,922 in 2001-02. Of these, 4,747
were decided and 365 were withdrawn.
Additionally, the Division handled over
25,000 incoming telephone calls, answered
173 letters (208 in 2001-02) and 1,712
electronic mail messages (1,120 in
2001-02) in relation to specific potential
proposals and the operation of foreign
investment policy more generally.

The Division welcomes direct contact
from persons seeking advice on foreign
investment policy through its telephone
inquiry line +61 2 6263 3795, electronic-
mail address, <firb@treasury.gov.au>, or
alternatively from its website at
<http://www.firb.gov.au>.

Under the Foreign Acquisitions and
Takeovers Act 1975 (the Act) (a copy is at
Appendix E) the statutory time limit for
reaching a decision is 30 days, with up to a
further ten days to notify the parties. There
is scope for an interim order extending the
period of examination for up to a further
90 days. In 2002-03, 71 interim orders,
68 final orders' and 14 divestiture orders
were published. Interim orders are usually
sought where the applicant has failed to
provide adequate information to assess

the proposal against the national interest
test within the 30 day statutory period or
to provide parties with the opportunity to
address issues arising from the proposal.
Final orders are issued where a proposal

is inconsistent with Australia’s foreign
investment policy and judged not in the
national interest.
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In keeping with the Board’s responsibility
to foster an awareness and understanding
of the Government’s policy and to provide
guidance to investors, the Division is
available to meet with both potential
foreign investors and Australian businesses
to explain foreign investment policy and its
application to particular proposals.

Major proposals will often be in the
public domain and the Board welcomes
submissions on them from third parties.
Consideration of such submissions can

be an important part of the Board’s
examination process and the development
of recommendations to the Treasurer

or the Parliamentary Secretary to the
Treasurer.

Cost of the Board’s
operations

Consistent with the proper discharge

of its functions, the Board is concerned
to ensure that its operating costs are
minimised. Total Board expenses in
2002-03 were $117,897 (895,375

in 2001-02). Remuneration of Board
members was around 89 per cent of
total Board expenses, the remainder was
for local travel, car hire and incidentals.
Board members’ fees are determined

by the Remuneration Tribunal. Under
the Remuneration Tribunal Act 1973,
the Tribunal is required to make reports
or determinations in respect of the
remuneration and allowances of officers at
intervals of not more than one year.

Total expenses of the Division were
$2.35 million in 2002-03 compared
with $2.16 million in 2001-02. These

1 Final and interim orders are only issued on proposals when a valid statutory notice has been received by the FIRB. Some
proposals do not require a statutory notice (for example, retrospective and advanced ‘off the plan’ proposals). When

rejected, such proposals are not issued with final orders.



expenses were mainly for employees
(including superannuation and accruing
leave entitlements), with other expenses
being incurred for travel, printing and
advertising. The total cost of foreign
investment screening would also include
the expenses of other government
authorities and agencies, at the
Commonwealth and State levels, that are
consulted on proposals.

At 30 June 2003, there were 26 staff
members in the Division. This compares
with 24 officers at the end of June 2002.

2002-03 outcomes

Minimising the impact on commercial
decision making processes and ensuring
proper consideration of cases against policy
requirements continue to be important
objectives of the administration of foreign
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investment policy. The Board continues to
ensure that proposals are dealt with quickly
and efficiently and every effort is made to
avoid unnecessary interference in business
decision making.

The information requirements for
processing proposals have been designed
to minimise the time taken (and hence
the cost involved) in obtaining foreign
investment approval. In 2002-03,

68 per cent of applications were decided
within 10 days of receipt of a ‘completed’
application (refer Chart 1.1), with

95 per cent of these cases decided within
30 days. A ‘completed’ application is one
incorporating all the information needed
for a decision to be taken. Of the total
number of cases, 89 per cent of cases were
completed within 30 days of the receipt of
the initial application. Cases taking more
than 30 days to process usually involve
significant complexity or sensitivity.

Chart 1.1: Processing time for cases decided

Per cent

Cases decided
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Processing period (days)

Per cent
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Processing of proposals

After proposals have been submitted,

the initial work is handled within the
Division. Business proposals are allocated
to one of two specialist units depending
on the industry sector involved, that is,
the Primary and Secondary Industries
Unit or the Tertiary Industries Unit. In
the case of commercial and residential
real estate, allocation is generally on the
basis of the geographic location of the
property being acquired. A third unit,
the International and Compliance Unit,
manages compliance issues associated with
foreign investment proposals.

The Board considers reports prepared by
the Division on a weekly basis concerning
non-real estate sector proposals and
commercial real estate proposals valued

at $100 million or more, and the more
complex residential real estate proposals.
Formal meetings are held approximately
every four weeks, with a telephone
discussion between the Executive Member
and the other Board members in each

of the intervening weeks. Following
examination of the reports, the Board’s
views and recommendations are submitted
by the Executive Member to the
Treasurer or the Parliamentary Secretary
to the Treasurer. Should a proposal raise
important considerations and /or impinge
on other ministerial responsibilities, the
Treasurer or the Parliamentary Secretary to
the Treasurer may consult his colleagues or
seck Cabinet’s view.

The nature of the Board’s advice and the
level to which it is submitted for decision
are normally determined by the features
of the foreign investment proposal. In
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the case of significant proposals (in terms
of their size, complexity or the policy
issues raised), a full background brief

is usually prepared by the Division for
consideration at a formal Board meeting
prior to seeking the decision of the
Treasurer or Parliamentary Secretary to the
Treasurer. Where time constraints make a
formal meeting impracticable, the Board’s
involvement will be by telephone.

Arrangements are in place under which
authority for decision making of certain
types of proposals that do not involve
issues of high sensitivity are delegated

to senior staft of the Division. The
majority of proposals (95 per cent in
2002-03) are decided under delegation.
The types of proposals that are decided
under delegation include acquisitions

of urban land valued below $50 million
($100 million for commercial real estate
and ‘off the plan’ proposals), acquisitions
of existing businesses or the establishment
of new businesses valued at less than

$100 million, and offshore takeovers
where the Australian assets represent less
than 50 per cent of the total assets of the
business being acquired. These delegations
have been in place since September 1999.

These arrangements, along with the release
of the residential real estate application
form in 2001 (the revised version,

R2 Form, was released in 2002) and the
advanced ‘off the plan’ application form
(D1 Form) in 2002, have contributed

to the considerable streamlining of the
application process over recent years. This
is evidenced through the increased number
of ‘complete’ applications received by the
Division. In 2002-03, 4,531 cases were
decided under delegation and 216 cases



were decided by Ministers. Of these, 1,182
were seen by the Board in the weekly
board reports.

Proposals are examined to determine
whether they conform to the general
and particular requirements of foreign
investment policy, including the
proponent’s fulfilment of conditions
attached to past approvals. Proposals
are prohibited using foreign investment
powers where the proposals are
inconsistent with policy and involve
national interest concerns. Reasons for
rejecting substantial commercial proposals
are usually published in the Treasurer’s
press release.

Consultation arrangements

In examining large or otherwise significant
proposals, State and Commonwealth
Government departments and authorities
with responsibilities relevant to the
proposed activity may be consulted.
Consultation is undertaken on a

strictly confidential basis to protect the
information provided by the investor and
usually takes about two weeks.

The Board acknowledges the assistance
received during 2002-03 from the
Commonwealth and State departments
and authorities whose advice and
comments are important in assessing the
implications of proposals. The Board
regards its liaison with key stakeholders as
an integral part of the administration of
Australia’s foreign investment policy.

Additionally, to increase familiarity with
the Government’s foreign investment
policy and its requirements generally,
the Division, commencing in 2001, has
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more actively taken opportunities to
make presentations to interest groups
on Australia’s foreign investment policy.
Presentations have been directed to the
real estate and conveyancing institutes.
Additionally, contacts have been made
with other relevant parties, including
Government and State authorities as
well as private agencies, such as the law
societies, to ensure foreign investment
policy is both widely available and
understood.

Handling of commercial-in-
confidence and personal
information

The Board fully recognises that much

of the information required to assess a
proposal will be sensitive commercial-in-
confidence information. The Government
respects this confidential status and has
appropriate security procedures in place to
ensure that this status is fully protected.

The Government is also obligated

to respect the privacy of personal
information that is provided by applicants
to the Board, in accordance with the
requirements of the Privacy Act 1988. In
accordance with that Act, in situations
where the applicant has breached, or is
strongly suspected of having breached the
Act, the Board may seek the assistance of
other government agencies in its efforts
to ensure compliance. In seeking such
assistance, the Board may pass relevant
personal information to those agencies.
Most commonly these agencies will be
the Department of Immigration and
Multicultural and Indigenous Affairs, the
Australian Taxation Office and/or the
Australian Federal Police.



In the event that action is taken by third
parties to obtain access to confidential
information held by the Board, such
information will not be made available
without the permission of the person(s)
who provided the information to the
Board, except upon order of a Court of a
competent jurisdiction.

In 2002-03, the Division directly dealt
with five applications under the Freedom of
Information Act 1982 (FOI Act) seeking
information concerning foreign investment
matters.

The FOI Act provides for the denial of
access to commercially confidential /
personal documents. This has relevance
to documents provided to the Board (or
prepared by the Board or the Division)
in its examination of proposals. It is the
practice of the Division to consult with
the parties to a proposal about documents
that are the subject of a FOI request to
establish whether the parties are prepared
to allow their release to an applicant or
whether there are justifiable grounds to
withhold documents.

Monitoring and compliance
activity

The Act (at Appendix E) contains
wide-ranging powers under which

the Treasurer may take legal action to
protect and enforce the intent of the
Government’s foreign investment policy
(at Appendix A). The powers include the
ability to:

e unwind (by requiring the parties to sell
shares, assets or property) transactions
that have gone ahead, without prior
foreign investment approval having
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been obtained, where that purchase is
inconsistent with policy;

e prosecute persons and companies who
fail to obtain prior approval;

e prosecute persons and companies who
fail to comply with an order to sell
shares, assets or property; and

e prosecute persons and companies who
fail to comply with conditions attached
to any approval given under the foreign
investment legislation.

Furthermore, provisions of the Crimes Act
1914 make it an offence to provide false or
misleading information, or to enter into
any schemes for the purpose of avoiding
the provisions of the Act.

It is general policy to report breaches of
the Act to the Department of Immigration
and Multicultural and Indigenous Affairs
and other Government agencies as
appropriate.

Monitoring of compliance with foreign
investment decisions continues to be

a significant activity. Close attention is
given to the application of policy and/or
the fulfilment of conditions attached to

decisions.

In examining proposals, the applicant’s
compliance with any conditions relating
to past proposals is taken into account.
Instances of lack of compliance with
conditions may result in future proposals
being rejected.

The International and Compliance Unit
systematically monitors whether foreign
persons are complying with the conditions
of their approvals. This involves the active
co-operation of many in the business



10 | Foreign Investment Review Board Report 2002-03

community, local government authorities,
the legal fraternity and on occasion the
wider general public. During 2002-03,
the International and Compliance Unit
examined around 2,300 past proposals to
determine compliance with the conditions
attached to foreign investment decisions.
In addition, compliance activities focused
on:

e settling outstanding matters;

® separate investigations of instances of
possible non-compliance brought to
the Board’s attention by the members
of the public; and

* improving awareness of the
Government’s foreign investment
policy in the local government
arena and appropriate State and
Commonwealth agencies.

During the year, the Unit also spent

time reviewing existing compliance and
monitoring procedures and documentation
with a view to ensuring consistent
treatment of cases of non-compliance.
Processes for handling cases which are in
serious breach of Act and/or the approval
conditions were also reviewed including
how and when breaches are to be reported
to the Department of Immigration and
Multicultural and Indigenous Affairs and
other Government agencies as appropriate.
Some of these reports have resulted in
delays by Immigration in issuing new visas
to offenders or in the refusal to issue a new

visa.

Links with the Australian Federal Police
and other law enforcement agencies

were strengthened with the exchange of
information and advice within the limits

allowed by the Privacy Act 1984. Two
joint agency agreements were entered

into with the Australian Federal Police to
investigate, inter alia, possible breaches of
the Act. At the time of publication one of
these matters was before the Courts and
the other matter resulted in the agreed sale
of numerous properties acquired without
approval and without regard to the
Government’s foreign investment policy.

Further information on real estate
compliance is contained in Chapter 2.

National interest

Under the Act, the Treasurer may reject
applications to control an Australian
business or acquire an interest in urban
land if he considers the matter is ‘contrary
to the national interest’. The presumption
is that foreign investment proposals

are generally in the national interest

and should go ahead. This reflects the
positive stance of successive Australian
Governments towards foreign investment.

The Board provides advice to the Treasurer
on large and sensitive proposals. However,
it is the Treasurer, as the authority

under the Act, who decides whether an
investment is contrary to the national
interest.

In preparing its advice to the Treasurer,
the Board considers whether the proposal
is inconsistent with:

e existing government policy and
law — taking the view that existing
policy and law define important
aspects of the national interest (for
example, environmental regulation and
competition policy);
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* national security interests; and
e cconomic development.

The information required to formulate
advice is obtained from a range of sources
including consultation with the applicant,
relevant Commonwealth and State
government agencies and the target entity.
Affected third parties may also be asked
for information, and indeed, the Board
welcomes comments from all interested
parties.

Where national interest concerns are
identified, the Board may seek to formulate
conditions that address these concerns.
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Foreign Investment Proposals

This chapter provides statistical
information on the proposals submitted in
2002-03 for examination under Australia’s
foreign investment policy and comments
on some of the more significant cases.
There is also a section covering the Board’s
monitoring and compliance activities in
respect of residential real estate.

Limitations of the Board’s
data

The Board urges particular caution in
the use of its statistics, including making
comparisons with earlier years.

While FIRB statistics may appear at first
glance to be a useful source for data on
foreign direct investment in Australia,
there are substantial differences between
these statistics and Australian Bureau of
Statistics” (ABS) statistics. The Board’s
statistics relate to the administration of
foreign investment policy. ABS statistics,
which are set out in Chapter 4 of this
Report, seek to measure actual investment
transactions between residents of Australia
and non-residents.

The term ‘proposed investment’ is used
widely throughout this Report. Total
proposed investment is the aggregation of:

e the proposed cost of acquisition
(including shares, real estate or other
assets);

e the value of the Australian assets of
merging companies;

e the proposed cost of development
following acquisition; and

e in the case of a new business, the
proposed cost of both establishment
and development.

The FIRB statistics are not a reliable
indicator of trends in foreign investment
inflows because:

e they are inherently ‘lumpy’ (that is, the
tendency for a few large investments to
skew any one year’s figures);

e they include proposals approved, which
may not be implemented or could be
implemented over a number of years;
and

e major liberalisations of foreign
investment policy that have occurred
since the mid-1980s limit comparability
over time.

— For example, the increase in the
notification exemption thresholds
from $5 million to $50 million on
10 September 1999 has acted to
reduce the number of proposals
and proposed investment values for
existing business assets as well as
commercial real estate in 2002-03
compared with previous years.

In addition, the statistics are not a
comprehensive measure of all foreign
investment inflow in any year, nor do they
purport to measure changes in levels of
foreign ownership of particular industries.

e The data are restricted to investments
within the scope of the Act and the
Government’s foreign investment
policy. They do not cover foreign
portfolio investments, direct foreign
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investments below the notification Applications decided in
thresholds, new businesses below the 2002-03"
notification thresholds, expansions of

existing foreign-owned businesses in Chart 2.1 depicts the number of

Australia (both in existing areas and applications decided. Chart 2.2 shows the

into related areas) and sales by foreign value of proposed investment associated

investors to Australian residents. The with applications decided for real estate

current notification /examination and other sectors over the past seven years.
thresholds for the various sectors are
specified in the policy summary at

Appendix A.

e The figures provide no indication
of the source of the funds for the
investment. Some of the proposed funds
to be invested would be contributed
by Australians where they are in
partnership with foreign interests. The
extent to which approved investment
proposals will directly result in foreign
capital inflows depends not only upon
whether the proposals are implemented,
but also upon the proportion financed
from foreign sources. In many cases,
this proportion will be quite low. For
example, the acquisition by a foreign
interest of a business operating in
Australia may involve no inflow of
capital to Australia where the purchase
is financed from existing Australian
operations.

e The database that records all foreign
investment proposals requires proposals
to be categorised into sub-codes and
does not allow for diversified companies.

e The figures do not necessarily reflect
changes in foreign ownership levels
as, in some cases, both the vendor and
purchaser are defined as a ‘foreign
interest’.

1 The ensuing discussion relates only to proposals upon which a decision was taken. Those applications that were found
not to be cases or were withdrawn are not included, except for Table 2.1
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Chart 2.1: Applications decided — number
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The number of applications decided
during 2002-03 was around 5 per cent
higher than in 2001-02. The value of
proposed foreign investment associated
with those applications decided in 2002-03
was more than 27 per cent lower than the
level in 2001-02. A breakdown on the
outcome for applications submitted over
the last four years is provided in Table 2.1.
Seventy-nine proposals were rejected in
2002-03, or 1.7 per cent of all decided
proposals. All of these rejections were in
the real estate sector.

Foreign investors are encouraged to
discuss potential or actual proposals
with the Board to ensure the proposals
are consistent with policy. As a result,
proposals clearly inconsistent with policy
may not proceed to a decision, that

is, they are not lodged or, if lodged,

are withdrawn. Alternatively the
proponent may modify a proposal to
ensure it conforms to policy. The data
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for withdrawn cases reflect proposals

that do not proceed for commercial or
personal reasons, as well as those cases
that are withdrawn by the parties instead
of proceeding to a formal rejection. The
low rejection rate reflects the consultative
approach taken in the administration of
foreign investment policy, particularly in
respect to real estate proposals.

The great bulk of conditional approvals
were in the real estate sector. Only

44 proposals outside the real estate sector
were approved subject to conditions.

The main type of condition that was
applied in the non-real estate sectors was
environmental. For real estate, 3,519
proposals were approved with conditions
relating to the period during which
development should commence, the need
for temporary residents to sell established
properties when they cease to reside in
Australia, or the imposition of reporting
requirements on ‘off the plan’ sales.

Table 2.1: Applications considered (number and proposed investment)

1999-00 to 2002-03

Action 1999-2000 2000-01 2001-02 2002-03

No. $b No. $b No. $b No. $b
Approved unconditionally 1170 56.3 1003 80 1040 70.2 1105 53.5
Approved with conditions 2737 21.7 2298 26.3 3403 47.7 3563 32.2
Total approved 3907 78 3301 106.3 4443 117.9 4668 85.7
Rejected 96 0.1 46 9.7 77 0.1 79 -
Total decided 4003 78.1 3347 116 4520 118 4747 85.8
Withdrawn 408 - 318 - 402 - 365 -
Total considered 4411 3665 4922 5112
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Approvals by sector e The services (excluding tourism)

sector attracted the largest amount of

General summary proposed investment, with approvals
Table 2.2 provides details for 2002-03 totaling $23.3 billion; and
of approved proposals for each sector o

Other major sectors were

and the associated proposed investment manufacturing ($21.7 billion)

on acquisitions and new businesses. The minerals exploration and development

bulk of the total proposed investment ($11.5 billion), real estate

is attributable to the proposed cost of ($15.5 billion), and finance and
acquisitions. The skewing of the foreign insurance ($6.6 billion).
investment data towards acquisition

costs is a consequence of the notification

requirements, as the expansion of existing

businesses generally does not require

foreign investment approval. Bearing in

mind the limitations of the Board’s data

noted at the beginning of this chapter, the

following general points can be made:

Tahle 2.2: Total approvals by industry sector in 2002-03 ($hillion)

Industry Number of Acquisition Proposed Total
sector(a) approvals(b) cost investment on proposed

development investment
Agriculture, forestry & fishing 5 0.09 . 0.09
Finance & insurance 24 59 0.77 6.7
Manufacturing 73 20.58 1.14 21.72
Mineral exploration & development 54 10.5 1 11.47
Resource processing 10 0.7 4.5 5.2
Services (excl tourism) 82 215 1.8 23.3
Tourism 42 1.7 . 1.7
Real estate(c) 4257 124 3.1 15.5
Total 4547 73.37 12.31 85.68

Note: Totals may not add due to rounding.

‘.. indicates an investment figure of less than $100 million.

(a) Data have been compiled by reference to the Australian and New Zealand Standard Industrial
Classification published by the ABS, except proposals involving newspaper printing and publishing
which have been allocated to service industries (the ABS classifies these under manufacturing).
Acquisitions of diversified company groups are classified according to the industry of the major activity
of the group. Acquisitions of real estate to be used for purposes incidental to the main business activity
of the purchaser are classified according to that activity.

(b) Excludes 121 proposals involving financing arrangements and corporate restructures.

(c) Total proposed investment in the real estate sector may be overstated as it includes expenditure
for annual programs and ‘off the plan’ approvals granted to real estate developers. Based on past
experience, a significant proportion (possibly up to half) of these advance approvals are not utilised.

In addition, no account is taken of real estate that is developed under an annual program by a foreign
developer that is subsequently sold to Australian interests.
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Chart 2.3: Approvals by industry sector 2002-03
(per cent of the value of proposed investment)

Agriculture,
forestry & Finance &

Real estate(c)
16%

Tourism
2%

Services (excl
tourism)

Agriculture, forestry and fishing

Total proposed investment during
2002-03 in the agriculture, forestry and
fishing sector was $96 million, a sharp
decline from $178 million in 2001-02.

There was only one significant acquisition.

Vincor International Inc., a Canadian
company, acquired the land and assets
of two Western Australian companies,
Goundrey Wines Pty Ltd and Fox River
Wine Company, for $62.5 million.

Finance and insurance

Total proposed investment in the finance
and insurance sector decreased from
$13.2 billion in 2001-02 to $6.65 billion
in 2002-03. There were 24 proposals
approved, of which 15 involved expected
investment in excess of $100 million.

One of the most significant proposals
by value was the proposed acquisition
by GE Capital Finance Pty Ltd,

GE Commercial Corporation (Australia)

fishing

Resource
23% processing

insurance

7%

Manufacturing
22%

Mineral
exploration &
development
12%

Pty Ltd and GE Commercial Finance
Australia Pty Ltd of a portfolio of
business loans from AMP Bank Ltd and
AMP Finance Ltd for a consideration of
$1 billion.

Manufacturing

Total proposed investment in the
manufacturing sector was $21.7 billion in
2002-03, an increase from $16.4 billion in
2001-02.

Proposals in the energy production and
distribution (electricity and gas) industries
accounted for $13.8 billion of the total
investment. This was a significant increase
from $8.4 billion in 2001-02. Proposed
investment in Food Beverage and Tobacco
sector was at its highest level in recent
years at $5.3 billion.

Large proposals in the energy industries
continued to dominate the manufacturing
sector. Two applications were considered
in connection with the Loy Yang Power



Station in the LaTrobe Valley, Victoria. A
Japanese utility lodged a proposal to bid
in a consortium involving an Australian
utility and an Australian bank. Separately,
two Malaysian companies were also
granted approval to participate jointly in
the tender process for the Loy Yang assets
valued at approximately $4 billion. The
first consortium has signed a conditional
sale agreement. However this is currently
stayed pending ACCC proceedings in the
Federal Court.

. Chapter 2: Foreign Investment Proposals | 21

In the food and beverage industries there
were two significant acquisitions. Burns
Philp & Company Ltd acquired Goodman
Fielder Ltd for approximately $2 billion
and BRL Hardy Ltd was acquired by a
U.S. company, Constellation Brands, Inc.,
for $1.9 billion.

Table 2.3 gives a breakdown of the areas of
investment in the manufacturing sector.

Table 2.3: Manufacturing sector approvals by number and total proposed investment in

2002-03 ($hillion)

Industry Number of  Acquisition Proposed Total
sector(a) approvals cost investment on proposed

development investment
Food, beverages and tobacco 12 53 . 5.3
Wood, wood products and furniture 1 0.6 . 0.6
Chemical, petroleum and coal products 5 0.4 . 0.4
Non-metallic mineral products 2 1 . 1
Basic metal products 1 0.1 . 0.1
Electricity and gas 34 12.7 1.1 13.8
Other(b) 18 0.5 . 0.5
Total 73 20.6 1.1 21.7

Note: Totals may not add due to rounding.

.. indicates an investment figure of less than $100 million.

(a) Acquisitions of diversified company groups are classified according to the industry of the major activity
of the group. Acquisitions of real estate to be used for purposes incidental to the main business activity
of the purchaser are classified according to that activity.

(b) Incudes investment in paper and paper products, fabricated metal products, transport equipment, other
machinery and equipment, water sewerage and drainage and miscellaneous manufacturing.
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Mineral exploration and development

Total proposed investment in the minerals
sector was $11.5 billion in 2002-03, a
decrease from $19.1 billion in 2001-02.

Of the 54 proposals this year, only one
exceeded $1 billion in value. Xstrata
plc, a predominantly Swiss company,
gained a further interest in Australian
black coal acquiring MIM Holdings Ltd
for $4.9 billion. This follows Xstrata’s
acquisition in 2001 of the business and
coal mines of Glencore Coal Australia
Pty Ltd.

Table 2.4 gives a breakdown of the areas of
investment in the mineral exploration and
development sector.

Table 2.4: Minerals sector approvals by number and total proposed investment —
2001-02 and 2002-03 ($million)

Industry Acquisitions New businesses
No of approvals $million No of approvals $million

2001-02 2002-03 2001-02 2002 03 2001-02 2002 03 2000-01 2002 03
Gold 12 12 11,684 2,295 2 4 27 129
Oil and gas 5 6 1,243 792 1 2 39 560
Coal 17 12 3,344 5,526 1 2 230 145
Other metallic 16 13 1,464 1,614 1 1 1,000 200

minerals

Other 5 2 73 209 0 0 - -

Total 55 54 17,808 10,436 5 9 1,296 1,034




Resource processing

Total proposed investment in the resource
processing sector was $5.2 billion in
2002-03, compared to $4.8 billion

in 2001-02.

The largest proposal was for a $3.5 billion
expansion of a liquefied natural gas plant in
the Northern Territory involving a number
of companies owned by US, Japanese,
Italian and Australian interests. Phillips
Petroleum Company, a US entity, holds a
48 per cent share in the development.

Service industries (excluding tourism)

During 2002-03, 82 proposals were
approved for investment in the service
industries sector (excluding tourism),
comprising twelve proposals to establish
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new businesses and 70 proposed
acquisitions of interests in existing
businesses. The total proposed investment
for the establishment of new businesses
and existing businesses was $23.34 billion.

There were 26 proposals involving
investment of over $100 million. Of
these, three were for more than $1 billion.
Two of these involved the acquisition of
small interests in The News Corporation
Limited, while the other involved a
subsidiary financing reorganisation.

Table 2.5 give a breakdown of the areas
of investment in the services industries
(excluding tourism) sector.

Table 2.5: Services sector (excluding tourism) approvals by number and total

proposed investment in 2002-03 ($hillion)

Industry Number of  Acquisition Proposed Total
Sector(a) approvals cost investment on proposed

development investment
Wholesale trade 5 0.3 . 0.3
Retail trade 5 1.1 . 1.1
Transport(b) 7 0.3 0.7 1
Services to transport 3 0.1 0.7 0.8
Storage (grain & cold storage) 3 0.3 . 0.3
Communications 26 15.4 0.2 15.6
Property and business services 18 3 . 3
Health 4 0.4 . 0.4
Entertainment and recreational services 5 0.5 . 0.5
Other(c) 6 0.1 0.2 0.3
Total 82 21.5 1.8 23.3

Note: Totals may not add due to rounding.

‘..” indicates an investment figure of less than $100 million.
(a) Acquisitions of diversified company groups are classified according to the industry of the major activity of
the group. Acquisitions of real estate to be used for purposes incidental to the main business activity of the

purchaser are classified according to that activity.

(b) Incudes road, rail, water and miscellaneous transport services.
(c) Includes general construction services and personal services.



Tourism

There was an increase, from $950 million
in 2001-02 to $1.72 billion in 2002-03, in
proposed investment in the tourism sector.
Of the 42 proposals approved in this
sector, four involved proposed investment
in excess of $100 million.

Urban real estate

Urban land is defined under the Foreign
Acquisitions and Takeovers Act 1975 to
be all land that is not used wholly and
exclusively for carrying on a business of
primary production. Reflecting concerns
over foreign ownership of urban land,
the policy in relation to this sector is
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restrictive. As a result, all proposals relating
to urban real estate need to be submitted
for examination, unless explicitly exempted
by regulation (see Appendixes A and F).

Table 2.6 gives a breakdown of approved
investments in urban real estate.

The number of approvals rose from

4,043 in 2001-02 to 4,257 in 2002-03.
Total proposed investment associated with
these proposals rose from $14.1 billion

in 2001-02 to $15.5 billion in 2002-03,
reflecting higher levels of investment in
developments.

Table 2.6: Investment in urban real estate by type and number of proposals

approved in 2002-03 ($hillion)

Proposed Total
Number of development proposed
approvals consideration expenditure investment
For development
Residential
Ordinary approvals 1233 0.7 1.5 2.2
Off-the-plan
Individual 627 0.3 . 0.3
Developer 320 6.1 . 6.1
Annual programs 6 0.48 0.21 0.69
Total residential 2186 7.6 1.7 9.29
Commercial
Ordinary approvals 50 0.2 1.1 1.32
Annual programs 9 0.08 0.2 0.28
Total for development 2245 7.88 3 10.89
Developed
Residential 1965 1.19 . 1.19
Commercial 47 3.3 0.1 3.4
Total developed 2012 4.49 0.1 4.59
Total 4257 12.37 3.1 15.48

Note: Totals may not add due to rounding.

.. indicates an investment figure of less than $100 million.



Real estate for development

During 2002-03, 2,186 proposals were
approved for the acquisition of residential
real estate for development (including
eligible redevelopment), an increase from
the 2,036 proposals approved in 2001-02.
Proposed development expenditure
decreased from approximately $2 billion
in 2001-02 to $1.7 billion in 2002-03.
As a consequence of changes in the
Government’s foreign investment policy
applying from September 1999, the
acquisition of house and land packages,
where construction has not commenced,
are treated as vacant land for development
rather than under the ‘off the plan’
category.

Ordinary approvals comprise the
purchase of broadacres for residential
subdivision and vacant building blocks
for single dwelling construction and for
integrated residential developments (such
as townhouse and high rise units). Some
1,233 proposals (1,180 in 2001-2002) by
foreign interests to acquire residential real
estate for development were approved in
2002-03, with a total proposed investment
of $1.5 billion ($2.8 billion 2001-02).
Such approvals have a condition that
continuous development must commence
on the land /site within 12 months of
approval. In addition, the parties are
required to report on the completion of
development to demonstrate compliance
with the development condition. The
Government views seriously any breaches
of these development conditions (see
section on Residential Real Estate
Compliance).
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In 2002-03, 627 proposals from
individuals were approved under the
‘off the plan arrangements] involving
proposed investment of around

$300 million. In addition, there were
320 applications approved from real
estate developers seeking ‘advance
approval’ to sell property ‘off the plan’
to foreign persons (compared with 284
in the previous year). The value of such

developments rose from $5.7 billion to
$6.1 billion.

Certain points should be noted in relation
to the Board’s statistics dealing with ‘oft
the plan’ applications. First, the Board’s
figures overstate the likely extent of foreign
purchases as few developers with ‘off the
plan’ approvals will sell 50 per cent of
their developments to foreign purchasers.
(There is necessarily a significant lag
between the granting of approvals and
receipt of reports due to construction time
and completion of sales).

Secondly, the ‘off the plan’ category has
zero proposed development expenditure
recorded against it. In the case of
‘individual off the plan’ the consideration
relates to the proposed amount payable
by foreign interests for newly completed
dwellings.

The annual program arrangements are
designed to avoid the need for established
developers to notify individual acquisitions
of property. Such developers may be
granted annual approvals to buy land

up to specified limits on condition that
they report to the Board at the end of

the year on their acquisitions and the
developments undertaken. The granting
of an annual program for acquisitions of



land for development does not relieve

the developer of responsibility for
complying with the general requirements
of foreign investment policy. For example,
additional investment in relation to
acquisitions of existing businesses, or

for the establishment of new businesses
with total investment of $10 million or
more, or acquisitions of heritage listed
properties would require an additional
application to be submitted to the

Board for examination. In 2002-03,

15 annual programs were approved. These
arrangements involved residential and
commercial real estate for development
totalling approximately $100 million in
proposed acquisition costs.

Information on development expenditure
in relation to annual programs is collected
on an ex-post basis, with developers
required to report annually on actual
acquisitions, development expenditures
and details of any properties sold following
development.

Approval was given to 50 proposals to
purchase land for commercial development
involving total proposed investment of
$1.3 billion. This was a slight increase

on the 49 proposals approved during
2001-02.

There was increase from 10 in 2001-02 to
24 in 2002-03 in the number of rejections
in relation to the proposed acquisition

of residential real estate for development
(including ‘off the plan” dwellings).
Usually there were one or more of the
following reasons for these rejections:

o the planned development expenditures
were not considered significant in
relation to the acquisition price for the
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property (there is an expectation that
proposed development expenditure
should be equivalent to at least

50 per cent of the acquisition price);

e the proposed timetables for
development were unsatisfactory;

e the property proposed to be acquired
for the purpose of demolition and
redevelopment was not considered to
be at the end of its economic life, for
example, it was rented out;

e the proposal did not add to the housing
stock;

e the prospective foreign purchasers had
not established, to the Government’s
satisfaction, that they had the technical
and financial capacity, nor the necessary
planning approvals, to undertake the
proposed development within an
acceptable timeframe; and /or

the applicant had breached conditions
associated with a previously approved
application.

Acquisitions of developed real estate

Generally, foreign investment policy
enables the purchase of developed
commercial real estate by foreign persons.
Conversely, it restricts the purchase by
foreign persons of developed residential
real estate. However, certain categories of
foreigners are able to purchase developed
residential real estate under particular
conditions (see Appendix A). In 2002-03,
1965 proposals were approved for
acquisitions of developed residential real
estate compared to 1909 in 2001-02.

Reflecting the comparatively restrictive
nature of the policy, there were



54 rejections in 2002-03 (53 in 2001-02)
of proposed acquisitions of developed
residential property. The total potential
acquisition cost involved in these rejected
proposals was $30.77 million. These
proposals were rejected because the
prospective buyers did not fall into an
cligible category.

In 2002-03 there were 47 approvals to
purchase interests in developed commercial
real estate (for example, shopping centres,
offices, warchouses, etc) involving total
proposed investment of $3.2 billion.

This represents only a small fraction of
the total foreign investment in developed
commercial real estate as the majority of
proposals are exempt from Government
examination. The exemption threshold
for commercial real estate was increased
from $5 million to $50 million in
September 1999.
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Real estate by state

Table 2.7 provides details of approved
investment in all categories of urban real
estate (that is residential and commercial)
for each State and Territory. New South
Wales was the main location for proposed
foreign investment in urban real estate

by value with 39.7 per cent of the total
in 2002-03. There was a significant
increase in the value of foreign investment
approvals in Queensland accounting for
23.8 per cent of the total in 2002-03, up
from 15.9 per cent in 2001-02. Victoria
also had approvals for significant foreign
investment accounting for 12.2 per cent
of the total value. However, this was a
significant decrease from 29.4 per cent in
2001-02.

Table 2.7: Total proposed investment in urban real estate by category of real estate and
location of investment, approved in 2002-03 ($million)

Location For development Developed

residential Commercial residential Commercial Total
New South Wales 3489 763 592 1311 6155
Queensland 3035 313 188 154 3690
Victoria 1411 61 180 249 1901
Western Australia 640 105 183 28 956
Other(a) 812 340 47 1623 2822
Total 9387 1582 1190 3365 15524
Number of proposals 2186 59 1965 47 4257

Note: Totals may not add due to rounding.

(a) ‘Other’ includes acquisitions of companies/trusts with real estate holdings in more than one State or
Territory and proposals in the ACT, NT, Tasmania and South Australia.



Residential real estate
compliance

Under policy, the purchase of developed
residential real estate by foreign interests
purely for the earning of rental income,
for speculative purposes or where it may
involve land banking is not permitted.
Therefore, the Government secks to
ensure that where foreign interests acquire
residential real estate for development, any
stated development is carried out within

a reasonable time (this usually involves

a requirement to commence continuous

construction within 12 months).

The policy is directed at maintaining
greater stability of house prices and the
affordability of housing for the benefit of
Australian residents (see Appendix A).
Any failure by foreign interests to pursue
stated development plans is considered
to be a breach of policy. Section 25 of
the Act provides for financial penalties or
imprisonment on conviction for failing to
comply with conditions.

There are a number of processes that assist
in ensuring compliance with the residential
real estate policy.

e Information on Australia’s foreign
investment policy is disseminated
directly by the Board through
publications, public presentations and
in response to inquiries. In addition,
information is provided by other
government departments, such as by
the Department of Immigration and
Multicultural and Indigenous Affairs.

e In purchasing property, foreign
persons may deal with a number of
professionals and organisations, such as
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solicitors, financial institutions and real
estate agents, who have an interest in
ensuring that foreign purchasers have
information on the need to comply
with foreign investment policy.

e There is a reporting requirement placed
on approvals to improve compliance
with conditions imposed, for example,
on real estate for development.

e Assessment of new proposals includes
examination of compliance.

e All allegations of possible non-
compliance are fully investigated.

e Sample checks on compliance are made
by the Division.

The Treasurer has the power under

Section 36 to serve a notice in writing
requiring a person capable of giving
information or producing documents
relevant to the exercise of the Act to supply
the information within a specified time.

Approvals by country of
investor

Data on proposed investment associated
with approvals in 2002-03 are shown by
country, aggregated by State in Table 2.8
and by industry sector in Table 2.9.

e The United States was the most
important single source of proposed
foreign investment in Australia during
2002-03. The other major sources of
foreign investment were the United
Kingdom, Malaysia and Switzerland.

e Approved proposed investment from
the USA rose from $18.5 billion in
2001-02 to $30.5 billion in 2002-03.

This proposed investment was



principally in the services (excluding
tourism) sector accounting for

56 per cent of total US investment.
Refer to Chapter 4 for further
discussion on the US/Australia foreign
investment position.

Interestingly, approved proposed
investment from the UK was
substantially lower at $7.4 billion

(8 per cent of total investment)
compared with $19.5 billion in
2001-02 (16.5 per cent of total
investment). The majority of UK
proposed investment for 2002-03 was
in the finance and insurance sector.
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e Malaysia emerged as a significant

investor in 2002-03 contributing

$6.7 billion and significant investment
in the mineral exploration and
development sector by Xstrata Plc

(see discussion above) ensured that
Switzerland accounted for 6.6 per cent
of total investment ($6.1 billion).

Despite a significant decrease in

the level of investment, Japan and
Singapore continued as major

foreign investors in 2002-03 with
approved investment of $3.5 billion
($10.5 billion in 2001-02) and

$2.7 billion (18.1 billion in 2001-02)

respectively.

Table 2.8: Proposed investments by country by state 2002-03 ($hillion)

Other/

USA UK  Malaysia Switerland NZ Japan  Aust(a) Total
Queensland 0.9 0.8 - 5 - 1 3.6 11.3
Victoria 0.2 0.4 4 - 0.4 0.4 45 9.9
New South Wales 1.5 0.8 - - - 0.2 71 9.6
Western Australia 2.2 2.2 - 0.6 - - 29 7.9
More than one(b) 221 29 2.4 0.5 3.6 1.2 6.9 39.6
Offshore takeover 0.9 0.1 - - - - 0.9 1.9
Other(c) 2.7 0.2 0.3 - 0.1 0.8 1.5 5.6
Total 30.5 7.4 6.7 6.1 4.1 3.6 27.4 85.8

Note: Totals may not add due to rounding.

(a) Includes proposed investment from Australian controlled companies.

(b) Includes proposals where the investment is proposed to be undertaken in more than one State or
Territory.

(c) Includes investment in the ACT, NT, Tasmania and South Australia.
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Chapter

Overview of the Foreign Acquisitions
and Tlakeovers Act 1975







Overview of the Foreign Acquisitions

and lakeovers Act 1975

The Foreign Acquisitions and Takeovers
Act 1975 (the Act) provides legislative
backing for the Government’s foreign
investment policy. A copy of the Act is at
Appendix E.

Introduction

The Act empowers the Treasurer to
examine proposals by foreign persons:

® to acquire interests in Australian urban
land; and

® to acquire, or increase, an interest of
15 per cent or more in, or takeover an
Australian business valued at more than
$50 million.

The Act provides for the notification of
proposals by the parties involved and

for the prohibition of certain types of
proposals that, in the judgment of the
Treasurer, are contrary to the national
interest. Where proposals coming within
the scope of the Act are implemented
without prior notification, and are
subsequently found to be contrary to the
national interest, the Treasurer may order
divestment and the parties required to sell
these assets.

Notification

Section 26 makes it compulsory for

a foreign interest to notify a proposal

to acquire, or increase, a substantial
shareholding (that is, 15 per cent or more)
of an Australian corporation, unless its

total assets are below the $50 million
threshold.

Section 26A makes it compulsory for a
foreign interest to notify a proposal to
acquire an interest in Australian urban
land. The section does not apply if the
proposed acquisition is exempt under
the Foreign Acquisitions and Takeovers
Regulations (see Appendix F).

There are substantial penalties for non-
compliance with the notification provisions
of sections 26 and 26A.

Section 25 provides for the notification of
other proposals that come within the scope
of the Act but which are not subject to
compulsory notification (for example, oft-
shore takeovers, takeovers of businesses by
purchase of assets, or acquisitions of shares
in Australian companies that are less than a
substantial shareholding).

Formal notification of a proposal under
sections 25, 26 or 26A (that is, in
accordance with the forms prescribed

in the Foreign Takeovers (Notices)
Regulations (refer to Appendix F)
activates a time clock and, if the Treasurer
does not take action within 30 days and
notify the parties of this action within a
further 10 days, the Treasurer loses the
ability to either prohibit the proposal or
to impose conditions. The normal 30 day
examination period may be extended by
up to a further 90 days by the issue of an
interim order (sections 22 and 25(3) of
the Act).

Examination

The Treasurer’s powers to examine
proposals (and to take action against them
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in certain circumstances) are contained in
sections 18, 19, 20, 21 and 21A.

the national interest, and to order the
divestment of interests in urban land

. . . . that are purchased without prior notice
Section 18 deals with proposals involving P P

. . . and which the Treasurer subsequently
the acquisition or issue of shares in

. . concludes are contrary to the national
companies that carry on an Australian

business (unless the total assets are below interest.
the $50 million threshold). Where a

proposal under section 18 would lead to

As the definition of interests in Australian
urban land is so broad (see section 12A),

a change in control of the company with section 21A applies not only to direct

the resultant control being foreign, and purchases of Australian urban land, but

the Treasurer concludes that the proposal also to the purchase of shares and units in

would be contrary to the national interest, companies and trusts that have more than

the proposal may be prohibited by the issue  half their assets in the form of Australian

of an order. The Treasurer’s powers under urban land. There is no threshold for such

the section apply irrespective of whether companies and trusts.
control is changing from Australian to . .
fore R & ? ) Another feature of section 21A is that
oreign or from a foreign person(s) to . o
& ) gnp () there is no limit (in either dollar terms
another foreign person(s). . . .
or in terms of the proportionate interest

Sections 19, 20 and 21 confer upon the in the whole property) on the size of

Treasurer essentially similar powers to

section 18 but in respect of other kinds of
takeovers. Section 19 deals with takeovers
of businesses by the purchase of assets,

section 20 with takeovers achieved by
board representation arrangements or

examinable acquisitions. However, the
regulations provide for an extensive range
of exemptions for categories of urban
real estate acquisitions (see the Foreign
Acquisitions and Takeovers Regulations
1989 refer to Appendix F).

alterations of such constituent documents s . .
) o ) The Treasurer’s powers in section 21A to
as the articles of association, and section 21 . . . L
) i take action against foreign acquisitions
with takeovers implemented through the . . .
i o of interests in Australian urban land are
leasing or hiring of assets, management . .
’ not limited to acquisitions where there
agreements or profit sharing arrangements. . .
is a change of control with the resultant

Sections 18, 19, 20 and 21 also give
the Treasurer the power to order the

unwinding of a proposal if the proposal
proceeded without prior notice and which
the Treasurer subsequently found to be

contrary to the national interest.

Section 21A empowers the Treasurer
to examine acquisitions of interests in

Australian urban land, to prohibit proposed

acquisitions that would be contrary to

control being foreign. As noted earlier, the
powers of the Treasurer in sections 18 to
21 are restricted to such cases.

Foreign to foreign transactions

Transactions involving takeovers by

foreign interests of businesses operating in
Australia which are already foreign-owned
and controlled are subject to examination
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and are subject to action under the Act, for
example,

e ‘foreign-to-foreign takeovers’ where a
foreign-owned business operating in
Australia is the target of a takeover by
another foreign interest; and

e ‘offshore takeovers’ where an offshore
company that conducts a business
in Australia is acquired by another
offshore company and the target
company’s Australian assets are valued
at more than $50 million.

Foreign-to-foreign and offshore takeovers
are assessed against the policy applicable
to the relevant sector of the economy and
having regard to the fact that they do

not involve any reduction in Australian
ownership and control. Such takeovers
normally do not raise issues which would
be contrary to the national interest. In
cases where such issues are raised, the
Government would seek to resolve any
concerns through consultations with the
parties involved.

Prior approval for contractual
arrangements

When parties propose to enter into
transactions which are subject to

the provisions of the Act, including
underwriting arrangements, the exercise
of pre-emptive rights or transactions
entered into by way of bids at auction or
by tender, the parties should ensure that
the contractual arrangements include a
provision that makes the arrangement
subject to approval under the Act. Failure
to provide for such a condition may
result in contractual arrangements being
in contravention of the provisions of the

Act and expose the acquiring party to
divestiture.

Foreign control

Foreign investment policy does not rely
upon a single all-embracing definition

of control. Under the Act, there is a
presumption that, unless the Treasurer

is satisfied to the contrary, a ‘substantial
interest’ that is, an interest of 15 per cent
or more (for an individual) and /or

40 per cent or more (in aggregate) in

a corporation is a controlling interest.
However, a variety of factors other than
share ownership may be taken into account
when determining where ultimate control
of a corporation or venture lies. These
include:

e voting rights attached to shareholdings
and the rights of sharcholders to
representation on the Board or
controlling body;

e the distribution of share ownership; and

e arrangements or agreements between
shareholders and a corporation or
controlling body that would enable a
shareholder to exercise control, such
as through the provision of finance,
technology, materials, markets and
marketing or management expertise.

The extent to which each of these

factors is relevant depends on the
particular circumstances of each case.
These circumstances can vary widely and
determination of control can, therefore,
only be undertaken on a case-by-case basis.



Other provisions of the Act

If the Treasurer raises no objections to

a proposal subject to conditions and the
parties implement the proposal but do not
comply with these conditions, the parties
commit an offence (section 25(1C)).
Failure to comply with an order made by
the Treasurer is an offence (section 30) and
provision of false or misleading information
is also an oftence (refer to Chapter 7 of the
Criminal Code Act 1995). The Treasurer
may also make orders to prohibit or unwind
any schemes entered into for the purpose
of avoiding the provisions of the Act
(section 38A).

Other aspects of Foreign
Investment Policy

Foreign portfolio shareholdings

The Act defines a holding of 15 per cent
or more of the shares or voting power of a
company by a single foreign interest, either
alone or together with associates, to be a
controlling interest unless the Treasurer

is satisfied to the contrary. Accordingly, a
holding of 15 per cent or more is normally
deemed a non-portfolio holding.

A holding of less than 15 per cent is
normally regarded as being of a portfolio
nature in determining levels of ownership
for the purposes of foreign investment
policy. There are, however, three exceptions
to this approach.

First, where a person with a sharcholding
of less than 15 per cent is able to exert
control through representation on the
board of the company and/or is otherwise
able to influence the operations through
other means, for example, the provision
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of technology, finance or marketing
links, the shareholding may be taken into
account in calculating the level of foreign
ownership of the company. The person’s
arrangements affecting control of the

company may also come within the scope
of the Act.

Second, where foreign shareholdings
(including foreign portfolio sharecholdings)
aggregate to 40 per cent or more in a
company or venture, the foreign portfolio
shares are counted as foreign and the
company or venture would be regarded as
a ‘foreign interest’.

Third, where more than half the assets of
a company are in the form of Australia